Summary
Introduction
According to article 4(h) of the Constitutive Act of the African Union (AU), 1 an AU principle is 'the right of the Union to intervene in a member state pursuant to a decision of the Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against humanity'. Article 4(j) of the Protocol Relating to the Establishment of the Peace and Security Council (PSC) of the AU 2 restates this principle.
Based on article 4(h), the Pretoria Principles 3 and related literature, 4 the article seeks to, first, identify a test to trigger article 4(h) forceful intervention, namely, military intervention by the AU in Darfur (Sudan) and Libya; second, to demonstrate that article 4(h) military intervention should have been applied and should still be applied in order to stop ongoing and prevent further mass atrocities in Darfur and Libya. Darfur and Libya are considered because of factors such as complexity, duration, international effects and gravity. As evidenced by sources discussed here, not only did Darfur and Libya constitute paradigmatic cases for military intervention in Africa but, additionally, the current situation on the ground arguably still merits military intervention. It may be argued that the current situation in Burundi warrants a more immediate triggering of article 4(h). However, considering the above-mentioned factors, Darfur and Libya deserve at least equal attention. The analysis is limited to these two cases in order to examine them in greater detail.
Data on mass atrocities in Darfur and Libya used here mainly stems from mechanisms at the international level, namely, the United Nations (UN) and the International Criminal Court (ICC), and is complemented by information from the AU mechanisms. The analysis focuses on the conditions under which to apply article 4(h) in Darfur and Libya. Considering the above-mentioned aims of the study, the implementation of article 4(h) is not, as such, discussed extensively. However, certain aspects relating to the implementation (and 'implementability') of article 4(h) are examined under the proposed test, particularly paying attention to the PSC structures, the role of the AU human rights system, and the AU Assembly in the matrix of implementation of article 4(h).
The analysis presented builds on existing literature on article 4(h) and, to some extent, the responsibility to protect. Thus, the focus is on the application of doctrinal and legal considerations to the cases of Darfur and Libya. Some theoretical consideration of article 4(h) is examined, as complemented by a discussion of the legal nature of the Pretoria Principles. Thereafter the study follows a proposed test to trigger military intervention by the AU in an AU member state in order to stop mass atrocities. This test consists of five sequential and cumulative criteria. First, there must be grave circumstances to be prevented or halted, namely, war crimes, genocide and crimes against humanity. Second, the target state must be unwilling or unable to stop these mass atrocities. Third, article 4(h), namely, military intervention, must be the last available resource or measure. Fourth, the AU Assembly should take the decision to intervene. Fifth, the AU must seek the authorisation of the UN Security Council.
On the theoretical foundations of article 4(h) and the nature of the Pretoria Principles
Regarding the theoretical foundations of article 4(h) for the purposes of this study, first, the responsibility to protect and its relationship to article 4(h) are examined. The responsibility to protect is not a binding legal principle capable of founding a case for military intervention by itself. This responsibility is fundamentally a political commitment carrying persuasive value. The lack of binding effect is caused mainly by the absence of consensus among states regarding the scope, manifestations and implementation of the responsibility to protect. 5 The three documents associated with its genesis, namely, the Report of the International Commission on State Sovereignty and Intervention (ICISS Report), 6 the High-Level Panel Report (HIPPO Report), 7 and the Outcome Document of the 2005 World Summit (Outcome Document), 8 as well as the reports by the SecretaryGeneral on implementing the responsibility to protect, 9 have not led to an emerging hard norm of international law. 10 Rather, the responsibility to protect constitutes soft law or a political principle.
11
The responsibility to protect is 'partly a political catchword', but some propositions on the responsibility are based on established 5 See C Focarelli 'The responsibility to protect doctrine and humanitarian intervention: Too many ambiguities for a working doctrine ' (2008) international law. 12 The responsibility to protect is based on three pillars: states are primarily responsible for protecting their populations from mass atrocities; the international community has a duty to assist states to meet this responsibility; and if a state fails to protect its population, the international community should be prepared to take collective action (in principle via the UN Security Council) under the UN Charter. 13 Article 4(h) corresponds to or is akin to this third pillar 14 and, arguably, codifies it to an important extent. 15 As examined later, the kind of intervention under article 4(h) is primarily of a military nature or by the use of force. 16 In this study the responsibility to protect is used as a general framework for article 4(h) which binds state parties to the AU Constitutive Act. Therefore, the responsibility to protect may be used as a persuasive ground for suggesting military intervention in situations that meet the article 4(h) threshold.
Second, despite pursuing the same goal of the prevention of mass atrocities, 17 article 4(h) is different from humanitarian intervention.
18
Unlike unilateral intervention (such as Tanzania's intervention in Uganda (1978)) or multilateral humanitarian intervention (North Atlantic Treaty Organisation (NATO)), article 4(h) intervention is a statutory treaty-based intervention, that is, based on a legal entitlement to intervene.
19
Third, the approach of sovereignty as responsibility and the possibility to curtail sovereignty in cases of mass atrocities underlie article 4(h). Indeed, the rationale behind article 4(h) is to avoid genocidal massacres such as occurred in Rwanda (1994). AU member states are expected to prove that they fulfil their responsibility to protect their own populations so that no article 4(h) intervention takes place.
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Regarding the nature of the Pretoria Principles, they neither constitute formal sources of international law nor generate international obligations. The Principles have no legal effect. However, they can add important persuasive value to invoke article 4(h) in Darfur and Libya. Indeed, the Pretoria Principles may be placed within the context of similar initiatives, including the academic and non-academic sources examined in this study, on the importance of implementing article 4(h).
Whether the Pretoria Principles could be considered part of 'the teachings of the most highly-qualified publicists of the various nations, as subsidiary means for the determination of rules of law' under article 38(1)(d) of the Statute of the International Court of Justice, is open to debate. It may be argued that the Pretoria Principles represent the opinions of only a handful of scholars. Nevertheless, the Principles indeed resulted from a conference that brought together a significant number of scholars and experts on article 4(h), including several prominent legal scholars. A collective book on article 4(h) related to the Pretoria Principles conference has been published, and civil society has made reference to the Principles. 21 The Pretoria Principles and their 'companion' book arguably reflect 'the teachings of the most highly-qualified publicists of the various nations' in Africa on article 4(h).
It may be also argued that the Pretoria Principles constitute soft law. Although not constituting law, the Principles are legally relevant as they claim to seek to 'provide greater clarity and inform action' by a variety of regional, sub-regional, state and non-state actors on how to enhance their roles concerning article 4(h). 22 Soft law consists of a wide variety of instruments, including statements prepared by individuals in a non-governmental capacity that seek to establish international principles. 23 The Pretoria Principles fall in this soft law category. The Principles also serve certain roles that non-binding normative instruments can play in relation to hard law: consolidating political opinion around the need for action on a problem; filling in gaps in treaties; and providing guidance. 24 Moreover, as the Principles may arguably carry political and/or moral value in international law, they may be considered soft law. 25 3 Existence of grave circumstances, namely, war crimes, genocide and crimes against humanity, to be prevented or halted
Article 4(h) mentions intervention 'in respect of grave circumstances, namely, war crimes, genocide and crimes against humanity' -also 8 The threshold for intervention pursuant to article 4(h) is 'grave circumstances' that constitute serious violations of human rights and humanitarian law in the form of genocide, war crimes and crimes against humanity. 9 Article 4(h) empowers the AU to intervene in a member state under a limited set of stipulated 'grave circumstances' … when populations are at risk of war crimes, genocide and crimes against humanity.
This study examines article 4(h) as it currently stands: 'intervention in the event of grave circumstances (intervention to protect populations from mass atrocities)'. 26 The instruments of the International Criminal Tribunals for the Former Yugoslavia and Rwanda (ICTY and ICTR), the ICC and Special Court for Sierra Leone include definitions of the above-mentioned crimes. These crimes have been interpreted in the robust case law of these tribunals. The commission of these crimes breaches ius cogens rules. 27 For the purposes of this study, the ICC Statute provisions, which largely codify customary international law and bind most African states, suffice. Following the UN Genocide Convention, the ICC Statute in article 6 establishes that genocide consists of five criminal acts 'committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group'. Crimes against humanity (article 7 of the ICC Statute) refer to criminal acts such as murder, torture, sexual crimes and persecution 'committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack'. Finally, war crimes (article 8 of the ICC Statute) consist of serious violations of international humanitarian law committed in international or non-international armed conflicts.
A wide range of sources have extensively documented the commission of war crimes, genocide and/or crimes against humanity in Darfur and Libya. In this section some of these sources are discussed to evidence the protracted and continuous commission of mass atrocities and, thus, argue that 'grave circumstances', as laid down in article 4(h), not only existed but also continue to exist in Darfur and Libya. Regarding the findings, conclusions and recommendations of fact-finding commissions relating to crimes committed in Darfur and Libya, these arguably constitute soft law sources and should be considered by organs such as the UN Security Council, the AU Assembly and the PSC.
With that Sudan and the state-affiliated Janjaweed were responsible for serious violations of international human rights law and international humanitarian law, constituting war crimes and crimes against humanity, committed since 2003. 29 No existence of genocidal state policy was found; however, the ICID recognised that individuals may commit acts with genocidal intent to be determined by courts. 30 War crimes perpetrated by non-state armed groups were found, albeit not committed in a systematic or widespread pattern. 31 Thus, the UN Security Council referred the situation in Darfur to the ICC. This led to cases involving leaders of the parties to the armed conflict, prominently including President al-Bashir, for war crimes, crimes against humanity and genocide. The evidence relied on to issue arrest warrants against al-Bashir concerns crimes committed up to July 2008. However, the ICC prosecutor has denounced ICC Statute crimes attributed to state actors in later reports to the UN Security Council. In her June 2016 report, the prosecutor denounced the continuing deterioration of the security situation in Darfur and aerial attacks against civilians. 32 The 35 However, apparently it has not denounced mass atrocities in Darfur. 36 In turn, the PSC apparently has not closely co-operated with the African Commission's fact finding. This affects the matrix of implementation of article 4(h), as the AU and the PSC would benefit from factual information gathered by the African Commission to authorise military intervention. This deficit was partially corrected by the 2013 joint report of the AU and UNOHCR 44 Pre-Trial Chamber I issued arrest warrants against Gaddafi, Saif Al-Islam Gaddafi and Al-Senussi for crimes against humanity (murder and persecution).
The Government of National Accord was formed following the agreement adopted on 17 December 2015 amid UN-backed negotiations. However, as of November 2016, Libya is still being affected by armed conflicts 45 and related international crimes. In her November 2016 report to the UN Security Council, the ICC prosecutor denounced large executions committed by ISIL, civilian deaths as a consequence of indiscriminate air strikes, and other atrocities perpetrated by all parties to the conflict. 46 Major human rights non-governmental organisations (NGOs) confirmed that international crimes were still being perpetrated in Libya. 47
Target state unwilling or unable to stop mass atrocities
Neither article 4(h) of the AU Constitutive Act nor article 4(j) of the PSC Protocol explicitly requires that the target state must be unwilling or unable to stop mass atrocities as a condition for the AU to authorise military intervention. However, the Pretoria Principles and scholars refer to such a requirement. According to the Principles:
4 Article 4(h) allows the AU to protect populations at risk of war crimes, genocide and crimes against humanity if the target state is unable or unwilling to discharge its primary responsibility to protect the fundamental rights of its citizens. …. 9 [T]he AU Assembly should consider the inability or unwillingness of the national government to protect its population from mass atrocities … where a state violates the fundamental rights of its own citizens, or tolerates or fails to stop mass atrocities within its territory, the AU is authorised by article 4(h) to intervene to prevent or halt mass atrocities … Additionally, the Pretoria Principles provide:
he AU should also ensure that member states respect their legal obligations to bring perpetrators of genocide to justice. 16 The AU should exert peer pressure on AU member states to end violations where systematic patterns of human rights and humanitarian law violations are revealed, and encourage member states to enact laws to prevent mass atrocity crimes and punish the perpetrators of these crimes in the domestic group.
Scholars have considered that the target state must be unwilling or unable to stop mass atrocities as a condition to implement military intervention under article 4(h). 48 The target state is primarily responsible for protecting its population. Its unwillingness or inability to fulfil this responsibility is a condition for article 4(h) intervention, 'in which case such responsibility shifts to the AU'. 49 Accordingly, when an AU member state is unable or unwilling to protect its population within its borders from mass atrocities, the AU should assume this responsibility. 50 Generally, when a state is unable or unwilling to protect its own nationals, the international community is expected to assume the residual responsibility under the responsibility to protect. 51 The responsibility to protect populations from mass atrocities is primarily placed on the territorial state, but permits collective external intervention as a last resort in case the territorial state fails in this regard. 52 Sovereignty entails responsibility and, thus, non-intervention is subject to the fulfilment by the target state of its duty to protect its own population. 53 An inability or unwillingness to prevent or stop mass atrocities may be inferred from diverse factors. Among others, the sources examined suggest the need for a close consideration of the systematic and/or widespread ongoing and protracted commission of international crimes in Darfur and Libya. 'Unwillingness' is present when state agents and/or their proxies have committed serious abuses and there is impunity. This has taken place in Libya and, especially, in Darfur (Sudan). In turn, 'inability' mainly concerns the incapacity of the target state to protect its population from mass atrocities. This has arguably been present in Darfur (Sudan) and, especially, in Libya. As examined, diverse sources evidence the commission of mass atrocities by state and non-state actors in Darfur and Libya. The absence of and/ or serious deficits in accountability mechanisms in Sudan and Libya are also examined to demonstrate that these states have been unwilling and/or unable to fulfil their obligation to protect their populations from mass atrocities.
Moreover, the impact of article 46Abis of the so-called Malabo Protocol (not yet in force), 54 which grants immunity to AU sitting heads of states and high-level officials from prosecution at the prospective AU African Court of Justice and Human Rights, evidences 'unwillingness' to investigate those allegedly most responsible for mass atrocities in Africa. Article 46Abis impacts on the implementation of article 4(h) because criminal prosecution, as a non-military measure, is precluded. Thus, the need for military intervention as last resort would arguably increase. Also, article 46Abis could be conveniently invoked by African leaders to justify their (potential) reluctance to co-operate with the implementation of article 4(h). As far as Darfur is concerned, the ICID found in 2005 that Sudan's measures to address the crisis had been 'grossly inadequate and ineffective', which had led to total impunity, and that the Sudanese system was unable or unwilling to address the crisis. 55 In 2013, the UN and the AU jointly pointed out that impunity 'remained a major concern', and that state inaction was caused by a lack of political will or capacity. 56 In 2007 57 and 2015, 58 respectively, the UN High-Level Mission on Darfur and the UNOHCHR reached similar findings and concluded that Sudanese justice mechanisms had been negligible, regarding accountability or redress, and had mostly ceased to exist. The national system failed to impact on 'combatting impunity and strengthening accountability'. 59 Apparently, this situation remains. 60 Sudan's unwillingness or inability is also evidenced by its very uncooperative and obstructionist position to implement the ICC arrest warrants. The ICC prosecutor has reported about this situation. 61 Sudan's co-operation ended when the ICC issued arrest warrants against state actors (2007), and worsened when al-Bashir was indicted (2008 and 2009). 62 In 2016, the ICC prosecutor reported to the UNSC that the Sudanese judicial system was 'unable' or 'unwilling' to address international crimes committed in Darfur, 63 which the Chambers had already found. 64 As far as Libya is concerned, the ICIL found an absence of governmental action to address mass atrocities in June 2011 (before Gaddafi's fall). 65 As of late 2016, the situation on the ground reveals mainly an 'inability' to stop mass atrocities in Libya. Despite some recent efforts, discussed later, no effective central government has been in place in Libya since Gaddafi's fall. There have been factional governments with different levels of international recognition and internal legitimacy. Libya has been qualified as a failed or lawless state, as the country is still divided among competing armed groups (including two rival parliaments and three governments) that have control over territory and population amid a lack of institutional framework. 66 This power vacuum goes to the heart of 'inability' and 55 ICID (n 29 above) 5-6. 56 UN/AU (n 37 above) paras 106 legality and strengthens the need for military intervention by the AU similar to the UN Security Council intervention in Somalia. The situation regarding Libyan accountability mechanisms confirms and illustrates this inability. In March 2012, the ICIL found deficient accountability mechanisms, and no functioning court system to hold perpetrators accountable, to be considerable challenges to prosecuting violations. 67 In 2016, the UNOHCHR stated that the 'justice system has been significantly compromised by the security situation and structural weaknesses'. 68 The Sudanese justice system lacks the means or capacity to conduct prompt, independent and credible investigations or prosecute those responsible in a form consistent with human rights. 69 In 2016 Human Rights Watch found that the criminal justice system had collapsed or was dysfunctional. 70 Libya's past and present unwillingness or inability is also evidenced by its relationship with the ICC. The ICC prosecutor has found no genuine national investigation or prosecution. 71 The prosecutor requested the immediate transfer of Saif Gaddafi to the ICC. However, as the prosecutor reported to the UN Security Council in November 2016, Libya is unable to do so as Gaddafi remains outside the control of the Government of National Accord (after having been held prisoner by the Abu-Bakr al-Siddiq Battalion) and as the unstable security situation persists.
72 Pre-Trial Chamber I had made a finding of Libya's non-compliance. 73 This illustrates Libya's current inability to stop mass atrocities.
Finally Therefore, article 4(h) adds military intervention as a measure of last resort. 79 In light of a purposive interpretation, the sort of intervention needed to neutralise the gravity of the international crimes listed in article 4(h) requires very intrusive means, namely 'incisive and purposeful military action', to prevent harm resulting from international crimes and akin to 'peace enforcement'.
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The Pretoria Principles establish that 'accountability through criminal prosecution to deter potential perpetrators, for example by arresting perpetrators, may also be part of an article 4(h) intervention'. 81 However, it is argued that criminal prosecution does not form part of an article 4(h) intervention. First, scholars have considered that criminal prosecution, alongside diplomatic and economic sanctions, is not part of military intervention.
82 Second, the establishment by the UN Security Council of the ICTY and ICTR as peaceful measures (non-military intervention) under article 41 of Chapter VII of the UN Charter exemplifies that criminal prosecution falls short of article 4(h). Third, the AU has refrained from invoking or referring to article 4(h) in its non-military interventions as the AU intended article 4(h) to be invoked only when the AU wishes to use military force and not criminal prosecutions. The Ezulwini Consensus, which is the most influential and authoritative AU document relating to the character and intended purpose of article 4(h), exemplifies the AU's above-mentioned position: 83 Article 51 of the UN Charter … authorise[s] the use of force only in cases of legitimate self-defence … article 4(h) [of the Constitutive Act] authorises intervention in grave circumstances … Consequently, any recourse to force outside the framework of article 51 … and article 4(h) … should be prohibited.
Lastly, the ICISS found that (international) criminal prosecutions fall 'short of military intervention'. 84 Additionally, the HIPPO Report, 85 the Outcome Document 86 and various UN Secretary-General reports on the implementation of the responsibility to protect 87 have not regarded criminal prosecution as part of military intervention.
Punitive actions, particularly sanctions under article 23(2) of the AU Constitutive Act, may relate to the process of implementing article 4(h). These sanctions are necessary to be undertaken prior to the implementation of article 4(h), which consists of military intervention as a measure of last resort. Indeed, the exhaustion of all possible nonmilitary measures, both sanctions and non-punitive measures, is a condition precedent to proceeding with the application and implementation of article 4(h). Additionally, it may be argued that, once the implementation of article 4(h) is in motion, a continuous follow-up to potential article 23(2) measures must be conducted to see whether, if possible, an article 4(h) military intervention is no longer necessary or to stop its implementation. Considering the above, it is argued that, in the case of Darfur, several measures, other First, under article 4(j) of the AU Constitutive Act, which grants AU member states the right to request intervention by the AU to restore peace and security, the AU Mission in Sudan (AMIS) was created in 2004. However, this constituted an inadequate peacekeeping force which was deployed with Sudan's consent. AMIS was not an enforcement (article 4(h)) but a consensual action resulting from the agreement between the PSC and all parties to the conflict. 88 Due to the increase in hostilities and international crimes, the UN Security Council authorised the establishment of a stronger hybrid joint operation with the AU: the Hybrid Mission in Darfur (UNAMID). UNAMID constituted a compromise between Sudan, which opposed UN intervention, and the UN, which suggested expanding the UN Mission in Sudan. Nevertheless, UNAMID was only a peacekeeping and not an enforcement force. 89 Hence, UNAMID was unable to stop international crimes. UN Security Council Resolution 1769 established that UNAMID forces would be led under 'principles of peacekeeping'. Whereas the AU intervened on consensual basis (Sudan's consent) and never changed its mandate, the Security Council issued Chapter VII Resolutions that may enable enforcement action. 90 Nevertheless, the UN arguably contradicted its enforcement mandate by seeking the consent of Sudan despite the direct involvement in mass atrocities of the latter. 91 These contradictions and related problems of impartiality, co-operation and state consent are important reasons why the Darfur crisis should have been and should still be tackled by a robust and well-developed enforcement action to stop the mass atrocities.
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UNAMID has been mostly ineffective in protecting civilians from violence, hampered by Sudan's denial of access to conflict areas. 93 Second, by means of Chapter VII Resolutions, the UN Security Council has ordered UN member states to implement targeted sanctions against specific individuals or groups that are suspects of being involved in mass atrocities in Darfur. These sanctions have included bans on travel and transit restrictions; the freezing of funds, financial assets, and economic resources; and arms embargoes. 94 Individuals and entities that planned, sponsored or participated in attacks threatening the stability in Darfur have been or are to be 88 Once consensual intervention, peacekeeping and other measures (including international criminal prosecution) proved to be ineffective to stop mass atrocities in Darfur, the AU should have accepted and should accept that forceful, military intervention under article 4(h) was, and arguably still is, the only measure remaining.
As far as Libya is concerned, the UN Security Council timely authorised intervention during indiscriminate attacks launched in March 2011 by the Gaddafi regime against the civilian population. Notwithstanding the 2011 NATO military intervention, international crimes are still being committed by diverse actors amid the volatile situation in Libya. This may constitute a scenario for a second military intervention to be implemented by the AU. Non-military intervention measures have already been implemented by the UN, the AU and the ICC. These measures are discussed to illustrate that article 4(h) military intervention should have been applied and arguably should still be applied as a measure of last resort.
First, in a Communiqué dated 23 February 2011, the PSC condemned the excessive use of force against civilians and the loss of lives, called for an end to the violence and repression, and supported the democratic aspirations of the Libyan people. Nevertheless, unlike in the case of the Arab League, the AU did not suspend Libya's AU membership, nor did the AU impose sanctions on the Gaddafi regime. As examined later, the AU indeed criticised the NATO-led intervention. The AU decided to seek a peaceful solution and rejected foreign intervention, including military intervention. 98 The AU called for an immediate ceasefire and political reforms. 99 The National Transitional Council rejected this since Gaddafi's resignation was excluded. 100 In September 2011, the UN Security Council established a UN Support Mission in Libya. 101 The UN Security Council welcomed the Libyan Political Agreement to form the Government of National Accord (17 December 2015), which resulted from UN-backed negotiations, and also endorsed the Rome Communiqué (13 December 2015) to support the Government of National Accord as the sole legitimate Libyan government based in Tripoli. 102 However, as discussed, armed conflicts, a lack of control over the whole Libya and mass atrocities still persist late in 2016.
Second, besides the authorisation of military intervention to protect civilians under threat of attack, especially in Benghazi, 103 the UN Security Council ordered a no-fly zone to protect these people. 104 Additionally, the Arab League's call for the imposition of a no-fly zone over Libya to protect civilians was pivotal to raising support for external military intervention. 105 Third, the UN Security Council via Chapter VII Resolutions has requested states to implement its Sanctions Committee's targeted sanctions against specific individuals or organisations involved in atrocities in Libya. 106 Bans on travel, the freezing of funds, financial assets and economic resources, an arms embargo, a ban on flights and the prevention of illicit oil exports have been ordered. 107 The AU and its member states are obliged to implement these sanctions. However, unlike the UN or the European Union, 108 the AU has not issued similar sanctions.
Fourth, the UN Security Council referred the situation in Libya to the ICC for investigation of crimes under ICC jurisdiction allegedly committed since 15 February 2011. 109 The ICC has considered one case, originally involving three suspects, for crimes against humanity (murder and persecution). 110 The case against Muammar Gaddafi was withdrawn after his death (20 October 2011) and the case against Abdullah Al-Senussi was declared inadmissible. The AU rejected the ICC arrest warrants as it found these to seriously compromise a political solution to the crisis. 111 This obstructionist position of the AU is criticised as the AU-led efforts have not yielded a real solution to the ongoing Libyan crisis.
Fifth, on 25 March 2011, the African Court issued provisional orders 112 against Libya to immediately refrain from actions resulting in the loss of life or the violation of physical integrity.
113 These measures were ordered considering extreme gravity, urgency, and risks of irreparable harm. 114 However, since the AU opposed any military intervention in Libya, it did not enforce these orders by forceful intervention. 115 This has been criticised as the findings of the African Court should have prompted the AU to apply and implement article 4(h).
AU Assembly takes the decision to intervene
Article 4(h) of the AU Constitutive Act mentions 'the right of the Union to intervene in a member state pursuant to a decision of the Assembly'. Article 4(j) of the PSC Protocol includes the same provision. Intervention under article 4(h) requires a decision of the AU Assembly of Heads of State and Government, as highlighted by the Pretoria Principles. 116 Whether this intervention is a right, as indicated by article 4(h), or may be purposely interpreted as an obligation is, to an important extent, clarified by the Pretoria Principles:
6 The 'right' in article 4(h) implies a legal entitlement or prerogative which is compatible with the notion of sovereignty as responsibility. This 'right' should as far as feasible be interpreted to imply a duty to intervene to prevent or halt mass atrocities.
Importantly, the Pretoria Principles explained the rationality that the AU Assembly should follow when deciding to intervene: 'The AU must prioritise the imperative to save lives over technical or overly legalistic ascertainment of the commission of war crimes, genocide and crimes against humanity.' To apply article 4(h), the AU Assembly is expected to proceed in a two-phase inquiry.
118 First, it must be determined that war crimes, genocide and/or crimes against humanity have been, are being or are very likely to be perpetrated based on a number of fact-finding and judicial sources. 119 Second, when exercising its discretion to intervene, the AU should draw attention to implied factors under article 4(h). 120 These factors include the commission of crimes by state actors; state collusion with non-state actors; a state's inability to stop mass atrocities; the AU's prior efforts; the availability of military capacity and resources; actions and approaches undertaken at the international -mainly the UN Security Council -and sub-regional levels; and a cost-benefit analysis, 121 including an assessment of the loss of life and other consequences related to intervention.
Bearing in mind the large volume of evidence demonstrating mass atrocities in Darfur and Libya involving, inter alia, state actors, and also the unwillingness and/or inability of the Sudanese and Libyan governments, the lack of military intervention by the AU should be critically examined. The AU may have believed that there were objective factors or indicators for military intervention but, in exercising its discretion, the AU decided not to authorise military action. 122 The lack of application of article 4(h) by the AU Assembly concerning Darfur and Libya reveals the AU's unwillingness or inability to tackle this issue. Indeed, rather than taking the decision to militarily intervene in Darfur or Libya, the AU Assembly has opposed foreign military intervention.
The PSC can potentially play a pivotal part in the matrix of application and implementation of article 4(h) in Darfur and Libya. The PSC is a collective security and early-warning arrangement organ concerning conflict and crisis situations in Africa. 123 It may recommend that the AU Assembly intervenes. 124 However, the PSC's role is recommendatory, unlike the AU Assembly's decision-making role. Although some practice of the PSC has suggested the use of force to save lives, 125 the AU Assembly has yet to apply and implement article 4(h). Nevertheless, should the PSC actively exercise its recommendatory role, it may become a key body to trigger article 4(h). Moreover, the PSC Protocol grants large powers upon the PSC to 'approve the modalities of intervention' by the AU following a decision adopted by its Assembly. 126 The PSC may, thus, play a crucial role in the architecture of peace and security in Africa, which includes a continent-wide early warning system. 127 Indeed, the intersection between human rights and conflict prevention evidences the role of the AU Commission (the functional body of the AU), particularly its Peace and Security Department, which arguably requires more experienced and professional human rights officers. 128 The AU Assembly, as advised by the PSC, should apply article 4(h) in Darfur and Libya. To deploy military operations in Darfur and Libya, the PSC needs the co-operation of the AU for the African Standby Force 129 to effectively implement article 4(h) on the ground.
In the matrix of implementation of article 4(h) and existent operational context of the AU, the African Commission's fact-finding powers may be crucial to inform both the AU Assembly and the PSC when deciding on the authorisation for and implementation of military intervention. Nevertheless, as far Darfur and Libya are concerned, the African Commission's fact-finding has arguably been limited, especially when compared to the UN fact-finding missions. The African Commission's fact-finding mission in Darfur in 2004 recommended that Sudan accept an international commission of inquiry to investigate mass atrocities in Darfur, and the role of state and non-state actors. 130 However, the African Commission apparently no longer has undertaken fact-finding actions concerning Darfur. As far as Libya is concerned, other than the African Commission's participation in the Libya case (2011), the Commission has seemingly conducted no fact finding. The importance of the Commission's sustained fact finding, as compared to that of the UN, is the fact that the AU and PSC may regard it as more legitimate. The African Commission is not only a non-political body, but also an organ of the AU. In addition, the Commission may bring cases (such as the Libya case) to be decided by the African Court. 131 The African Commission can also bring cases of mass atrocities in Darfur and Libya to the attention of the AU Assembly 132 and the PSC. 133 Moreover, the African Commission may submit cases of 'emergency' (concerning Darfur and Libya) to the AU Assembly. 134 Thus, the AU Assembly and PSC would have more AU sources to apply and implement article 4(h) in Darfur and Libya. AU member states could, therefore, hardly raise allegations of 'neo-colonialism' or interference in African matters.
Furthermore, the PSC Protocol introduces a two-way synergetic exchange. The African Commission should provide the PSC with pertinent information, and the PSC should co-operate closely with the Commission and seek to involve the Commission in its activities by, for example, inviting the Commission to its discussions, or requesting the Commission to conduct studies or on-site missions on its behalf. 135 Nonetheless, as far as Darfur and Libya are concerned, this has yet to materialise. The PSC's support of the African Commission to conduct fact-finding missions must take place.
As far as Darfur is concerned, the AU has rejected forceful intervention and opted for other options previously examined. 136 A PSC member state party to a matter before the PSC is prohibited from discussion and decision making on that matter. 137 However, Sudan used its position within the PSC to block deliberations regarding Darfur. 138 Since Sudan provided no consent, the AU was unwilling to intervene. 139 The AU has not lobbied for forceful international intervention to stop mass atrocities in Darfur, 140 nor has it undertaken a forceful intervention in terms of article 4(h). 141 Furthermore, not only has the AU Assembly opposed the ICC arrest warrants against alBashir, but it has also, alongside the PSC, urged AU members not to co-operate with the ICC. 142 Based on sources previously discussed, the above-mentioned first phase of the enquiry for the AU to decide to intervene has been met. 143 Thus, the position of the PSC/AU Assembly of blocking rather than respectively recommending or applying article 4(h) military intervention is criticised. Indeed, although the AU denied allegations of genocide, it accepted that war crimes and crimes against humanity had been perpetrated. 144 However, the above-mentioned second phase of the inquiry has militated against AU intervention because, arguably, certain circumstances, mainly related to implementation or 'implementability' problems, were present. These included Sudan's resistance; uncertainty regarding the position of the UN Security Council; 145 the lack of an available African standby force; and the fact that the PSC only started functioning in 2004 -the PSC Protocol entered into force on 26 December 2003. 146 These factors were present during the early stages of the conflict in Darfur, and some remain. Nonetheless, the fact that the conflict, mass atrocities and impunity still continue should prompt the AU Assembly to authorise military intervention to be implemented on the ground by the African Standby Force, closely supported by the UN. Furthermore, the AU Assembly should be aware of the fact that the failure by the AU to bring peace and security to Darfur affects the AU's legitimacy. Thus, it would be in the best interests of the AU to apply article 4(h). 147 As far as Libya is concerned, the AU has expressed unease about and opposition to NATO military intervention. The AU Peace and Security Commissioner complained about the non-African actors' pursuit of their own agendas, which allegedly prevented the AU from promoting a peaceful settlement. 148 The AU Assembly stated that the NATO-led intervention contradicted Resolution 1973, as it considered this intervention to be a threat to civilians, complicating the democratic transition. 149 The AU Assembly also manifested its disappointment at the marginalisation of the AU.
150 However, the AU should have participated in the implementation of the responsibility to protect the civilian population from mass atrocities, including support for the implementation of a no-fly zone. 151 As far as the above-mentioned first phase of the enquiry is concerned, sources previously discussed have proved the perpetration of war crimes and crimes against humanity in Libya. Nevertheless, the AU did not apply article 4(h). Regarding the above-mentioned second phase of the enquiry, the Arab league called upon the UN Security Council to impose a no-fly zone over Libya. However, the AU refrained from doing so and, instead, the PSC adopted two decisions which the UN Security Council took over. These decisions were a roadmap to be followed by Libya to sort out the crisis, and the establishment of an AU High Level Ad Hoc Committee on Libya, constituted of five heads of state, alongside the Commission's Chairperson. 152 After NATO's military intervention, this Committee confirmed its opposition to foreign military intervention. 153 The AU also called for an African solution to solve the crisis in Libya. 154 The second phase was compounded by internal and political divisions within the AU concerning Libya. There were different positions within the AU regarding the recognition of the National Transitional Council (NTC) as the legitimate government of Libya. 155 The AU did not formally recognise the NTC immediately after the death of Gaddafi. 156 In any event, the prolonged continuation of international crimes and Libya's inability to address impunity constitute powerful factors that may guarantee article 4(h) intervention.
Indeed, some support related to potential military intervention given by the AU, or some of its members, may be inferred from the Libyan situation. The AU supported the UN Security Council no-fly zone via a PSC press statement. 157 Moreover, as part of the strong international support for Resolution 1973, three AU member states, at the time non-permanent members of the Security Council, voted in favour of this resolution. 158 The inaction of the AU Assembly regarding Darfur and Libya illustrates the tense and potentially-contradictory relationship between what is stated in article 4(h) and political factors (realpolitik considerations). The voting procedure at the AU Assembly, namely, decisions adopted by consensus or eventually by a two-thirds majority, 159 has to an important extent enabled political considerations to prevail over legal criteria and abundant evidence. As discussed, the AU Assembly and the PSC, unfortunately, have disregarded legal and factual considerations for the sake of political considerations. The fact-finding powers of certain AU organs, particularly the African Commission, are not constrained by the AU Assembly's political decisions. However, the African Commission, especially when compared to the UN mechanisms, has exercised only limited fact finding regarding mass atrocities in Darfur and Libya. Therefore, the PSC and AU Assembly should actively co-operate with the African Commission's fact-finding initiatives.
Need for authorisation by the UN Security Council
Neither article 4(h) of the AU Constitutive Act nor article 4(j) of the PSC Protocol contains any explicit reference to the need for authorisation by the UN Security Council should the AU Assembly decide to apply article 4(h). It is open to debate whether the AU requires this authorisation when relying on article 4(h) to undertake military intervention in an AU member state, notwithstanding the provisions of Chapter VII of the UN Charter. 160 However, even those who question the need for this authorisation prior to an article 4(h) military intervention reckon that ex post facto authorisation by, or at least a lack of opposition on the part of the Security Council, is necessary. 161 The predominant view is that article 4(h) military interventions should be preceded by Security Council authorisation and that only if the Security Council remains unwilling or unable to act in the face of mass atrocities, the AU should exceptionally be able to intervene without prior authorisation. 162 The most recent subregional African practice, that is, the practice of the Economic Community of Western African States (ECOWAS) and the Southern African Development Community (SADC), supports this. 163 Moreover, state practice, 164 scholars 165 and the ICISS Report 166 support the notion that the decision to intervene militarily only falls on the UN Security Council as a matter of principle.
Furthermore, an important reason to seek Security Council authorisation before military intervention is to increase the likelihood of the successful implementation of article 4(h) on the ground. Even after the African Standby Force finally becomes fully operational, the deployment of military forces to overcome powerful armies, such as that of Sudan, requires the co-operation of the international community. Should the AU obtain the UN Security Council's ex ante consent, article 4(h) military intervention will have passed the test of legality and will gain legitimacy. Thus, UN member states would be expected to support the implementation of article 4(h) with material, military, financial and logistical support.
The Pretoria Principles clarify the fact that there should be authorisation by the UN Security Council unless the Council is unwilling or indecisive:
11 As a matter of legal requirement, the AU requires the authorisation of the UN Security Council for article 4(h) intervention. The UN Security Council has the responsibility to authorise the use of force in the implementation of article 4(h) intervention. Where the UN Security Council is unwilling or indecisive in authorising intervention, the conferment of the right to intervene on the AU by member states of the AU provides greater space for the AU to act in the face of war crimes, genocide and crimes against humanity on the continent.
The responsibility to protect civilians from mass atrocities when the state concerned is unwilling or unable to do so should, in principle, be borne by the international community as mainly channelled via the UN Security Council. The Pretoria Principles also suggest that '[s]hould peaceful means be inadequate and national authorities manifestly fail to protect their populations from mass atrocities, the international community should help the AU to intervene to stop the mass atrocities'. 167 The legal foundation of the Pretoria Principles quoted is found in article 53 of the UN Charter, namely, that '[n]]o enforcement action shall be taken under regional arrangements or by regional agencies without the authorisation of the Security Council'. 168 Although it may be argued that article 4(h) requires no Security Council authorisation, article 53 of the UN Charter seems to subject military intervention by the AU to this authorisation. Additionally, article 103 of the UN Charter provides that, in case of a conflict between state obligations under the UN Charter and state obligations under any other treaty (the AU Constitutive Act), the former shall prevail.
Taking the above into account, it is argued that if the AU had decided to apply or decides to apply article 4(h) to stop or prevent further mass atrocities in Darfur and Libya, the UN Security Council would have given or should give the necessary authorisation.
As far as Darfur is concerned, the UN Security Council has considered and continues to consider the situation in Darfur as a threat to both international peace and security and regional stability, which prompted it to adopt Chapter VII measures. 169 Security Council authorisation of military intervention is necessary based on legal considerations and challenges to implementation on the ground. To overcome the well-organised and strong military force of Sudan, external support is required to complement the limited military power of the AU. 170 Thus, Security Council authorisation should be accompanied by financial, material, military and technical support.
171
The AU could have sought Security Council authorisation to trigger article 4(h) military intervention in Darfur and, additionally, could have requested support by the international community to complement its resources in such intervention. 172 Legally speaking, UN Security Council authorisation for a request by the AU to apply article 4(h) should in principle be given. However, China and Russia, as permanent members of the UN Security Council, 173 This casts doubts on the likelihood of the Security Council being willing or able to grant this authorisation. Nevertheless, permanent member states of the Security Council assume an increased or enhanced responsibility to protect, which entails not using their power of veto to obstruct actions that may stop mass atrocities. 174 Therefore, when deciding to grant the AU's request for authorisation for an article 4(h) military intervention in Darfur, the permanent members of the Security Council should not use their veto power to block what would otherwise be a majority resolution authorising the AU to proceed.
Moreover, based on factual considerations, the situation in Darfur presented and, arguably, still constitutes a very strong case to protect people from mass atrocities by forceful military intervention under article 4(h). 175 Thus, a denial by the UN Security Council of the AU's request for authorisation to forcefully intervene would be problematic or controversial. Furthermore, non-forceful measures in terms of Chapter VII have had a limited effect on halting the commission of international crimes against civilians.
176 Indeed, although the Security Council's referral of the situation in Darfur to the ICC should be welcomed, this unintentionally or inadvertently served the interests of powerful states to, at least for the time being, avoid military intervention in Darfur. 177 All these factors would strengthen the legitimacy of the AU's request for Security Council authorisation of military intervention.
As far as Libya is concerned, UN Security Council Resolution 1973 authorised UN member states that have notified the SecretaryGeneral, acting nationally or through regional organisations or arrangements, to use force to protect civilians in Libya and to enforce a no-fly zone over the country. 178 This suggests that, if the AU had requested authorisation for an article 4(h) military intervention, the UN Security Council would have granted or would have been likely to grant it.
What ultimately prompted military intervention by NATO, under Security Council authorisation, was the imminent attack against Benghazi. Gaddafi announced that no mercy would be shown to the opposition forces in Benghazi. 179 Had such an attack taken place, it was likely to have resulted in a large-scale massacre of genocidal proportions. 180 Under these extreme and pressing circumstances, had the AU requested UN Security Council authorisation to militarily intervene under article 4(h), the Council was likely to have granted it.
The UN Security Council's reaction reveals that it proceeded more determinedly and quicker than the AU. However, AU military intervention under article 4(h) and the Security Council's Chapter VII powers must be regarded as complementary. 181 The AU's decision to apply article 4(h) should be authorised by the Security Council. As mentioned above, the UN Security Council has considered and continues to consider the situation in Libya as a threat to both international peace and security and regional stability. 182 This prompted the Security Council to adopt Chapter VII measures, which is a strong indication of the likelihood that the Security Council would grant authorisation in the event of the AU deciding to intervene militarily. Furthermore, the Libyan case illustrates conflicting positions. Whereas the AU followed diplomatic and political solutions, the UN Security Council decided to authorise the military intervention 183 implemented by NATO. As the Security Council adopted a forceful intervention approach as opposed to non-forceful methods in order to solve the Libyan crisis, a hypothetical decision by the AU to intervene militarily in Libya would have been authorised and may yet be authorised by the UN Security Council. In the latter situation, this would be the case, especially if the conflict escalated in intensity, leading to further mass atrocities.
The likelihood of the Security Council's eventual authorisation in favour of military intervention under article 4(h) in Libya may also be evidenced by the fact that three AU members and non-permanent Security Council members voted for Resolution 1973. 184 Since there are three AU member states in the Security Council at any given time, the likelihood of being granted authorisation may increase.
Conclusion
The situations in Darfur (Sudan) and Libya present several similarities for article 4(h) to be applied. Some important differences or particularities may, however, be identified. Whereas in Darfur, state actors are mainly responsible for mass atrocities consisting of war crimes, genocide and crimes against humanity, in Libya, actors behind mass atrocities have been more diverse and no genocide has apparently occurred. Sudan mainly has been unwilling to halt and prevent mass atrocities, as illustrated by the obstruction of ICC activities and the lack of local justice initiatives. In turn, Libya has transitioned from initial unwillingness to, mainly, an inability to stop or prevent mass atrocities. Finally, unlike Darfur, a military intervention by NATO, authorised by the UN Security Council, took place in Libya.
A sequential and cumulative test to legitimately and legally trigger the application of article 4(h) of the Constitutive Act may be identified based on article 4(h) and the Pretoria Principles. As demonstrated, the five sequential and cumulative prongs identified in this test have been met and, arguably, continue to be met with regard to Darfur and Libya. These two scenarios were, and still are, to a greater or lesser extent, characterised by protracted mass atrocities with the active involvement of, among others, (senior) state actors, amid a climate of long-term impunity and/or state inability to stop these abuses. A number of non-forceful measures or mechanisms have proven to be insufficient to prevent (further) mass atrocities. Therefore, the AU Assembly should apply article 4(h) and, in this way, authorise forceful (military) intervention in the target state subject to final authorisation by the UN Security Council. The Security Council should answer in the affirmative, taking into account the above-mentioned circumstances. Considering these circumstances in Darfur and Libya, this test has been met.
However, even if the Security Councl authorises military intervention, attention must be drawn to the manner of implementing it. The idea is that the ultimate goal of protecting civilian populations in Darfur and Libya from (further) mass atrocities may be achieved promptly and with any side or collateral effects minimised as much as possible. This is crucial to guarantee a lasting and stable situation in the target state, namely, Sudan or Libya, so that the purpose underlying an article 4(h) forceful intervention is not paradoxically defeated by side-effects stemming from such intervention. In any event, fears of potential side-effects or political reluctance regarding foreign military intervention should not become insurmountable obstacles to proceeding with forceful intervention in terms of article 4(h) when the protection of civilians against mass atrocities is at stake. This is precisely the situation in Darfur and Libya.
Necessary and lawful article 4(h) forceful interventions should also enhance the legitimacy of the AU as an institution which, in the case of the target state's inability or unwillingness to protect its civilian population from mass atrocities, should effectively and efficiently intervene. For the successful application and implementation of article 4(h), well-co-ordinated action by AU organs, particularly the AU Assembly, the PSC, the African Commission and African Standby Force, is required, supported and/or endorsed by the UN Security Council, the UN and the international community as a whole. In this way, the AU can truly become the guardian of peace and security on the continent, especially when the very existence and fundamental rights of large numbers of people are severely affected by the prolonged and unpunished commission of mass atrocities.
